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FEDERAL ELECTION COMMISSION
999EStmf,NW

Washington, D.C. 20463

FIRST GENERAL COUNSEL'S REPORT

COMPLAINANT:

RESPONDENTS:

RELEVANT STATUTES
AND REGULATIONS:

INTERNAL REPORTS CHECKED:

FEDERAL AGENCIES CHECKED:

L INTRODUCTION

MUR: 6072
DATE COMPLAINTS FILED: September 15,

2008
DATE OF NOTIFICATIONS: September 22,

2008 and October 7,2008
LAST RESPONSE RECEIVED: October 24,2008
DATE ACTIVATED; December 17,2008

I
EXPIRATION OF STATUTE OF LIMITATIONS:
October 3,2013/October 21,2013

David R. Browning

Northland Regional Chamber of Commerce
Saint Joseph Area Chamber of Commerce
NPG Newspapers, Inc.
Missouri Western State University

2U.C.S.§431(8XA)
2 U.S.C. §§ 431(9XA) and (B)
2U.S.C.§441b(a)
HCFJt§ 100.92
11 C.F.R.§ 100.154
11C.F.R.§ 110.13
11OF.R.§ 114.4(1)

None

None

38 This matter involves three October 2008 candidate debates hi which the participants

39 invited to attend were the individuals who had won the Democratic and Republican nominations

40 in Missouri's August 5,2008, primary election for the U.S. House of Representatives in the

41 State's 6* Congressional District. The Saint Joseph Area Chamber of Commerce ("St Joseph")
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1 scheduled a debate for October 3,2008, Missouri Western State University C*Missouri Western")

2 and the NPG Newspapers, Inc. ("NFC") planned to co-sponsor a debate on October 16,2008,

3 and the Northland Regional Chamber of Ommeit»(^orthland^schedded its debate fiw

4 October 21,2008.

5 Prior to the scheduled debates, complainant, who had won the libertarian Parry's primary

Jfj 6 election for Missouri's 6th Congressional District and who was qualified to appear on the general
10
<M 7 election ballot, alleged in ccmplaints filed with the Coimnission that each of the four prospective

™ 8 debate sponsors had improperly denied hmi the opportunity to participate in the debates by

Q 9 failing to use pre-established, objective criteria, aiid by promoting certam candidates over omers,
O
*-* 10 in violation of the Commission's debate staging regulations at 11 C.FJL § 110.13.'

11 As discussed in more detail below, Northland and St. Joseph, non-profit, tax-exempt

12 corporations organized under 26 U.S.C. § 501(cX6), did not technically qualify as "debate

13 staging''organizations. Specifi<^y,mesecrgamzaticosMed to quaUry as "debate staging"

14 oiganizatioiis due to their tax statiis,u

15 f 110.13 apply only to nonprofit organizations described in 26 U.S.C. §§ S01(cX3) or (cX4).

16 Given Northland's and St. Joseph's adherence to the substantive aspects of the regulations,

17 however, we recommend that the Commission exercise its piosecutorial discretion and dismiss

18 the complaint as to them. This Office further recommends that the Commission find no reason

19 to believe that either NPG, which is a qualified debate staging entity under 11 C.F.R.

20 § 110.13(aX2), or Missouri Western, which withdrew from co-sponsoring the October 16,2008,

1 Complainant*! mmuniltne'i FEC dJidDsme report! show tfait he nattier niied nor spent more than S5tOOO,
andtfaerefore.hedidiiotmcet&edefiiiitioaof "federal candidate" at 2 U.S.C.$ 431(2XA). However, in a tinriUr
^M^A^^^ tfL^ ^^d^^^^^M^^M^h^ ^^^^kJ^^^hdl^k^l ^MflL ^1^ ^^^t—^j^ ^^J AA^^^HlA^MA ^^K^^^^^M^I^i^ ^t^Kdl flL^ ^^^mmMZ,—t^l — ^^h^^wt^AM^k^M^'It*1™'. 1aB • ->"1"'"f"nHT |rPr*"n"tl •"•" ID IDUyUI OI IDC GOtDpnUul, ICBpODNI 1110 IDC •ppllCHUB RyjIUHim,
******** t*wnp}*iTtm«ti •MiflM^i qMlifi^ fn t>^<mdnt •frt^^tW HM «n>Highter^iMi tlU fjunmm^tm mm

candidate. SMMURS650(UmvasityofAriiooi).
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1 debate, violated the Federal Election Campaign Act, as amended ("the AcT), or the

2 Commission's regulations.

3 n. DISCUSSION
4 A. Northland artSt Joseph

5 The Act prohibits "any corporation whatever" from making contributions or expenditures

rx 6 in connection with federal elections. 2 U.S.C. § 441b(a). However, 2 U.S.C. § 431(9)(BXii)
rH

~J 7 exempts from the definition of "expenditure" Mnonpaitisan activity designed to encourage
r*%
<N 8 individuals to vote or register to vote," which has been construed to exclude Mfunds provided to
«r
5" 9 defray costs incurred in staging candidate debates in accordance with the provisions of 11 C.F.R.til
0
_i 10 §§ 110.13 and 114.4(1)" from the definition of "contribution" and "expenditure," respectively.

11 Seell C.F.R. §§ 100.92 and 100.154. Section 110.13(aXl), intum,pennits"[n]onprofit

12 organizations described in 26 U.S.C. §§ S01(cX3) or (cX4) and which do not endorse, support, or

13 oppose political candidates or political parties" to wstage candidate debates m accordance with

14 this section and 11 C.F.R. § 114.4(f).2 The regulations leave the structure of the debate to the

15 discretion of the staging organization, provided mat the debate includes at least two candidates,

16 the organization does not arrange the debates in a manner that promotes or advances one

17 candidate over another, and the criteria for candidate selection are objective and pre-established,

18 under 11 C.F.R. §§ 110.13(b) and (c).»

19 In prior Commission matters, we pointed out that measuring the objectivity of the

20 selection criteria does "not require rigid definitions or required percentages." &eMURs4956,

1 Section 114.4(0 allows qualifirt candidate debrte staging
debates, and to accept finds from capantkni for that pan

9 InitiEvtoiwitoawfArttfca^
14.1995), the Commtok>nitated that
writing or be made available to all candidatta. 74 at 64262.
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1 4962 and 4963 (Gore 2000 et a/.), Pint General Counsel's Report at 19. "'Objective' does not

2 mean that the candidate selection criteria must be stripped of all subjectivity or be judged only in

3 terms of tangible, arithmetical cut-offs. Rather, it appears they must be free of'content bias,'

4 and not geared to the 'selection of certain pie-chosen participanti/" 7il at 23. C^Xf^iuos

5 Educational Television v. Forbes. 523 U.S. 666,683 (1998) (in a case involving a First

oo 6 Amendment challenge to state-owned television network's decision on a candidate's exclusion
fH

^ 7 from a televised debate, the Supreme Court observed that "objectivity** is based on a "reasonable,

<M 8 viewpoint neutral exercise of journalistic discretion"), m past "debate**MURs, me Commission
<=r
^ 9 has considered a number of different criteria to have been acceptably "objective," including

^ 10 percentage of votes by a candidate received in a previous election; the level of campaign activity

11 by me candidate; his or her fundraisingabiUty and/or standm

12 ballot access. See MURs 49S6,4962, and 4963 (Gore 2000, et al.)\ MUR S39S (Dow Jones, et

13 a/.); and MUR 5650 (University of Arizona).

14 Northland states in its response that it decided to choose the two candidates who received

15 the largest number of votes in the August 5,2008, primary to participate in its October 21,2008,

16 debate. Northland Response at 1. The Missouri Secretary of State's August 2008 Primary

17 EMM** attached to the reapftnoe ahnw that the PgpiiMiMm and TVmneratie candiHat^ who

18 participated in Northland's debate received 36,131 and 36,712 votes, respectively, another

19 Democratic candidate received 6,714 votes, and the complainant received 225 votes. According

20 to Northland, its selection process did not involve any

21 viewpoints or their respective political parties. Northland Response at 1-2. Attached to its

22 Response is an affidavit by Northland's Chairman, Ellen Todd, who avers that a subcommittee of

23 Northland established the criterion—the two candidates who received the largest vote totals in
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1 the August primary—in the spring of 2008 and informed media outlets of the criterion in May of

2 2008. She further avers that neither of the two debate participants were promoted or advanced

3 ovcrtheother. Although complainant stated that his allegations agamit Northland were

4 supported by "written statements," these written statements, September 2008 e-mails filed as an

5 attachment to Northland's response, nMfdy state that Northland invited the two candidates with

a> 6 the most votes in the primary.**i
r,j 7 In its response provided prior to its scheduled debate, St Joseph asserts that its
K
CM g determination to limit participation to the two winning primary candidates was based on pre-
*T

Q 9 established objective criteria, not based solely on party affiliation, and the debate was not
O
rH 10 structured to promote or advance one candidate over another. Rather, according to St Joseph,

11 diie to the time constraints of a less-thann)ne-hour debate, it n^

12 candidates with significant public support would be invited to debate. St Joseph Response at

13 1-2. It provided a copy with its response of the then-most recent poll conducted by Survey USA

14 showing that complainant had only a maximum of 6% of the vote in Missouri's 6th Congressional

15 District (in the-other" category). As such, St. Joseph states mat it -determined that the objective

16 iacton of pubtic interest to not weig^m

17 forum." Id. at 2. According to the Survey USA poll, the two debate participants received 48%

18 and 44%'of the vote, respectively. Thus, it appears that both Northland and St Joseph used pre-

19 established, objective criteria and did not arrange the debates in a manner that promoted or

20 advanced one candidate over another, as required by sections 110.13(b) and (c).

21 Both of these corporate entities, however, are tax-exempt business leagues, organized

22 under section S01(cX6), rather than under sections S01(cX3) or (4), as required by the
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1 Commission's debate staging regulations. Accordingly, Northland and St. Joseph do not qualify

2 for the safe haibor created by section 1 10.13(aXl).

3 In an analogous situation, the Conmiission disim^sed the inatter in an exercise of its

4 proaecutorial discretion, m that matter, MUR 5650 (University of Arizona), a Libertarian

5 flimnfidaite filed a complaint with the Commission frfcfmtf he was excluded fiom a debate

O 6 sponsored by me University. The University was incorporated, but tax-exempt under 26 U.S.C.
M
JJj 7 § 1 15 as an "integral part of a government agency," rather .than under 26 U.S.C. §§ S01(c)(3) or

8 (cX4). According to the University, the context of the debate was as follows: "in March 2004,

9 [the Associated Students of the University of Arizona fASUA^, a department of the
O
rH 10 University], decided that its programs for the 2004 Spring and Fall semesters would be united

11 under one theme, coined 'Civic Engagement/" and that MASUA's goals included generating as

12 much student interest in its Civic Engagement program as possible." University Response at 3.

13 It asserted that voter registration, education, and voting were the central objectives of the

14 program, and that **[t]he Education component of the Civic Engagement series involved speeches

15 by various political speakers and one debate on campus, which is the debate at issue in this

16 matter." Id. The First General Counsel's Report for MUR 5650 stated that, as the Univereity had

17 met all the other criteria for staging debates that would exempt it from section 441b(a) liability,

18 there did not appear to be a good policy reason under the circiimntiinccn presented for denying it

19 the benefit of the debate staging regulations based only on its tax status, and therefore

20 recommended that the Commission exercise its prosecutorial discretion and dismiss the matter.

21 MUR 5650 First General Counsel's Report at 7-8.

22 In extending the debate staging exemption to nonprofit organizations organized under

23 26 U.S.C. § 501(cX3) (generally charitable, religious, or educational organizations), the
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1 Commission noted that such organizations are prohibited by statute from paiticipadng in or

2 intervening in any political campaign on behalf of any candidate fin: public office. Explanation

3 and Jvutification, Funding and Sp<msonhw

4 (December 27, 1979). As for extending the exemption to section SOlfcX*) organizations, the

5 Commission noted that, although such organizations are permitted to participate in apolitical

5 campaign to a limited degree, those that choose to do so would not qualify as ones that do not

7 endorse, support, or oppose political candidates or political parties; thus, they would not be able
h*
INI g to stage debates. Id. Section 501(cX6) organizations (business leagues) include chambers of
*f
5 9 commerce, tike Northland and St. Joseph, as well as economic development corporations, real
O
-H 10 estate boards, trade boards, professional fbotbsll leagues, and other types of business leagues.

11 They are characterized by a common business mterest, which the organization typically

12 promotes. Section S01(cX6) organizations may engage mh^tcdpoUtical activities that inform,

13 educate, and promote their given interest They may not, however, engage m direct expenditures

14 advocating a vote for a political candidate or cause.

15 Northland, according to its Response and the accompmying affidavit, stales that its

16 primary mission "is to enhance the business (X>mmimity1 economic growth Slid quality of life in

17 the Noi1hlano^Mconsistmg mainly of Missouri's Plalte and CUy ro Northland Response at

18 1. Likewise, St. Joseph's stated mission is "to create an environment that allows business to

19 succeed and the community to prosper." See www.saintioseph.com. We have found no

20 indication mat either of these organizations suppoit, oppose, or endorse caiididates or potttical

21 parties. See 1 1 CFR § 1 10.13(aXl). Northland's Response, and the attached affidavit of Ms.
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1 Todd, specifically deny that Northland does so. With respect to St Joseph, its President states:

2 Chambers of Commerce don't endorse political candidates or take
3 partisan sides at any level of government We do, however, pursue
4 business-related issues and disseminate information "tyflfag each
5 candidate's views and platform as they relate to (or impact) me
6 business sector and the local economy.
7
8 Available at www.StJoaeph.conL

™ 9 Thus, like the University of Arizona m MUR 5650, it appean that Northland and St

M 10 Joseph have met all the substantive criteria for staging debates that would exempt them from
ts.
^ 11 section 441b(a) liability, except for the nature of their tax status. Moreover, part of the relief
^T

j[ 12 requested by the complainant — '"the immediate intervention of the Commission to declare the
O
HI 13 debate in violation of the rules of the Commission," and to include me complainant "in the

14 aforesaid debates"— is no longer available. Therefore, we conclude there is no good policy

15 reason for proceeding in this particular case. AcccMngly,wereccinmendth8ltheCc^iimission

16 exercise its prosecutohal discretion and dismiss the complaints as to the Northland Regional

17 Chamber of Commerce and the St. Joseph Area Chamber of Commerce. See Heckler v. Chancy,

18 470 U.S. 821 (1985).

19 We did not recommend in MUR 5650 that the Commission admonish the University, and

20 we do not recommend that it oum'on Northland and St Joseph here. However, this MUR raises

21 a concern that what appeared to be an isolated situation in MUR 5650 may be more widespread.

22 Therefore, unless and until the Commission changes its debate staging regulations, only

23 nonprofit corporations organized under 26 U.S.C. §§ 501(cX3) and (4) are eligible to stage

24 debates. Given that, and in an effort to promote voluntary compliance wim the Act by these

25 Respondents and other nonprofit organizations, we plan to remind Northland and St. Joseph in
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1 their closing letters that the Commissicm's regulation at section 110.13 exempts only nonprofit

2 corporations organized under 26 U.S.C. §§ 501(c)(3) or (cX4) that stage debates from 2 U.S.C.

3 §441b(t).

4 B. NPG

5 The Commission's regulations provide that u[b]roadcasten (including a cable television

^j 6 operator, programmer, or producer), bang fide newspapers, magazines and other periodical
0)
f%j 7 publications may stage candidate debates in accordance with [section 110.13] and 11 C.F.R.
ix
™ 8 §114.4(0, provided they are not owned by or controlled by a political partyv political committee

O 9 or candidate." 11 C.FJL§110.13(aX2). In its Response, NPG states that it operates the
O
** 10 St. Joseph's News Press, a daily newspaper distributed in St. Joseph, Missouri, and is not

11 controlled by any candidate, political party or poUtical committee. NPG Response at 2.4 As

12 such, NPG is covered by section 110.13(aX2) to the extent that it complied with the rules in

13 sections 110.113(b) and (c). See MURs 5395 (Dow Jones) and 4956,5962 and 4963 (Gore

14 2000).5

15 According to NPG's Response, submitted prior to its scheduled debate, it complied with

16 the Commission's debate staging criteria at 11 C.FJL §5 110.13(b) and (c) by including at least

17 two candidates and not promoting one of mem over the other, and by selecting debate

NPQ is a division of News-Presi nd Gazette Company, which hu holdiftji in newipapen, cable, md
broaden television jtatiom. http://npy-iiK.coni.

In MURs 4956,4962 nd 4963 (Ooie 2000, Inc.), where a candidate w denied aoceu to candidate
! of which covcnd the dcbatei and some of which itasjert them,

fmmti tm wmmqan tn haliaiiB !>!•» any «f 0if«g Mitfriga vinl«t«H ̂  IT-S-P. ^ 4Alh^«y In § Statement Of

look the posulon that tte Commission's h^
••• , If _M_— ̂ ^^^A* .̂̂  --- •» -- * — •---• -- ^^^MBAA^kJ\a mfmA -* -- — *-— ^^M^A^I fl^k^A A&m^ fl^4B^^^HBl«M4«^Va MBJMBMBK* M «•> —— - ^^bjl 1̂ ^̂iDBQii CJLBIJB|IUUP •npfiUBi \ciiBDOPi tiiiiinnnj, u u Qocs, DB lonm iDnu IBB % ̂ MiuiHiMijB • nmiiiTy a « m con. IOIB,
IB ddHBB GU6S aWOIVllIB O0H0_A0v MDBQIft CDDoClL BC6QKQIOK vO COflKDUBIODflar ASUQIL li Biff CODiy U DOC O*WDOQ OT

controlled by a political party or candidate, ft is hrBlevaawhcdier the media cntn^ coven the debate
See FMtOegenJCounad'a Report inMUR 5395 (Dow Jonei)(aepann^antlyaBaibrpBBuentmMdq>endhigon

ntity is covering or tjigtm candidate debates).
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1 paiticipants baaed on pre-established, objective criteria. Id. at 3. Attached to NPG'i Response is

2 an affidavit by Ken Newton, an employee of NPG, which avers that he selected the two debate

3 participants based solely on pre-established objective criteria, including an examination of each

4 candidate's financial support, popular support, historical data, and expenditures of time, money

5 and effort Newton Affidavit at 1. Specifically, the Newton Affidavit states that, based on those

^ 6 facton, complainant raised only $3,300, while the Democratic and Repubh'c candidates raised in
CD
rsj 7 excess of $1.8 million, and that election polls reflected that complainant's popular support was
IX

™ 8 no greater than 4%. In addition, according to Newton, the historical data from general elections
qr
Q 9 in 2002,2004, and 2006 reflected mat Libertarian candidates had garnered no more than an
O
*H 10 average 1.7% of the vote in the District race. Id. at 1-2. Newton also notes that neither he nor

j 11 NPG received any press releases from complainant's campaign discussing its campaign

12 positions, but had received press releases rrom the Democratic and Republican candidates, and

13 that he was unaware of any public appearances by the complainant in Si. Joseph, Missouri, until

14 September 14,2008, when complainant spoke at a picnic attended by approximately ten people.

15 Id. at 2. These criteria appear to be acceptably objective. Therefor we recommend that the

16 Commission find no reason to believe that NPG Newspapers, Inc. violated the Act or the

17 Commission's regulations.

18 C Missouri Western

19 In its Response submitted before the scheduled debate, Missouri Western states that it

20 had initially agreed to co-sponsor the October 16,2008, debate with NPG, but it withdrew after

21 being contacted by complainant Missouri Western Response at 1. Complainant "asserted that

22 as a candidate of a valid party legally on the ballot, he should be allowed to participate in the

23 debate."/<£ After discussions among the University president, his staff, and outside counsel,
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1 Missouri Western advised NPG that it would not co-sponsor the debate unless all qualified

2 candidates who were on the ballot were allowed to participate. 7rf.it 1-2. Missouri Western told

3 NPG it could still use its facilities as the sole sponsor of the debate, provided that NPG pay the

4 normal rental fee for the space. Id. After Missouri Western's outside general counsel advised

5 thq ̂ mnpl^nant it wn»l^ not cn.gpoMnr the debate without hia participation, complainant orally

1/1 6 staled thai he would withdrew his complaint a
iflrM 7 Western attached to its Response an e-mail dated September 11,2008, from complainant,
»x
™ 8 thanking the University for its attention to the problem, and stating 41 coiisider this niatter settled
^r
Q 9 and will withdraw my complaint against the University." Although the complainant has not
O
ft 10 formally sought to withdraw his complaint, Missouri Western did not sponsor me debate, which

11 was the subject of the complaint against it. Accorc^gly,wereconimendthattheConiniission

12 find no reason to believe that Missouri Western State University violated the Act or the

13 Commission's regulations. In addition, we recommend mat the Commission close the file as to

14 all respondents.

15 HI. RECOMMENDATIONS

16 1. Dismiss the allegation as to the NortUand Regional Qiamber of Commerce.
17
18 2. Dismiss the allegation as to the St Joseph Area Chamber of Commerce.
19
20 3. Find no reason to believe that NPG Newspapers, Inc. violated the Federal Election
21 Campaign Act of 1Q71, an mwnd%At tpr the nntnmiMJnin'a regulation*

22
23 4. Find no reason to believe that Missouri Western State University violated the Federal
24 Election Campaign Act of 1971, as amended, or me Commission^ regulations.
25
26 5. Approve the attached Factual and Legal Analyses.
27
28 6. Approve the appropriate letters.
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7. Close the file as to all respondents.

General Counsel

Ann Marie Terzaken
Associate General Counsel

Date
BY:

Stephen A! Gura
Deputy Associate Counsel

Assistant General Counsel

LHeiizer
Attorney


